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SUBJECT: Guidance on FAR Rules - “Ending Trafficking in Persons” (FAR Case 2013-
001) and “Combating Trafficking in Persons – Definition of Recruitment Fees” (FAR Case
2015-017)

1. SCOPE:

This Bulletin applies to all USAID Contracting Officers (COs) and Acquisition staff worldwide. 

2. PURPOSE:

The purpose of this PEB is to update and replace the existing acquisition trafficking in persons 
PEB (2015-03A) based on FAR Case 2015-017 Combating Trafficking in Persons—Definition 
of ‘‘Recruitment Fees.”  This PEB also expands and highlights best practices for COs when 
communicating Trafficking in Persons requirements to contractors.  

3. BACKGROUND:

In January 2015, the Federal Acquisition Regulation (FAR) was amended to strengthen 
protections against trafficking in persons in Federal contracts (see FAR Case 2013-001 – Ending 
Trafficking in Persons). These changes implemented Executive Order (E.O.) 13627, entitled 
“Strengthening Protections Against Trafficking in Persons in Federal Contracts,” and title XVII 
of the National Defense Authorization Act for Fiscal Year 2013. These FAR changes greatly 
expanded the list of trafficking prohibitions and created a stronger framework to eliminate 
trafficking in persons from Government contracts.  

The 2015 FAR revisions added six new trafficking prohibitions to FAR subpart 22.17 and the 
related FAR clause 52.222-50, Combating Trafficking in Persons, to the previous three 
prohibitions.  The nine cumulative prohibitions are summarized below:   

(1) engaging in severe forms of trafficking during the period of the contract,
(2) procuring commercial sex acts during the period of the contract,
(3) using forced labor in the performance of the contract,
(4) Destroying, concealing, confiscating or otherwise denying the employee access to its

identity documents (e.g. passport, driver’s license, etc.);
(5) Using misleading or fraudulent recruitment practices (e.g. failing to disclose, in a format

and language accessible to the worker, basic information; making a material
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misrepresentation regarding the key terms or conditions of employment, wages, work 
location, living conditions; using recruiters that do not comply with local labor laws, 
etc.); 

(6) Charging employees  or potential employees recruitment fees;
(7) Failing to provide or pay for return transportation at the end of the employment, for an

employee who is not a national of the country where the work is performed, and who was
brought into the country to work on the Government contract;

(8) Providing or arranging housing that fails to meet the host country housing and safety
standards; and

(9) If required by law or contract, failing to provide an employment contract/document in
writing and in a language the employee understands.  If the employee has to relocate to
perform the work, the written work document must be provided to the employee at least 5
days prior to relocating.   The work document must include details about the work
description, wages, prohibition on charging recruitment fees, work location, etc.

The nine cumulative trafficking prohibitions above, apply to both contracts and subcontracts, as 
specified in the revised FAR clause 52.222-50 (dated March 2015).   

Additionally, the FAR revisions, implementing the E.O. and statute, provided new requirements 
for contracts where “at least $500,000 of the value of the contract may be performed outside of 
the United States,” including a requirement for the contractor to submit annual certifications (and 
a compliance plan when requested by the CO).  The compliance plan and annual certification 
requirements also flow down to subcontractors.  See also FAR provision 52.222-56 Certification 
Regarding Trafficking in Persons Compliance Plan for additional information.   

4. DISCUSSION:

One of the nine trafficking prohibitions in FAR clause 52.222-50 prohibits contractors from 
charging employees or potential employees recruitment fees.  When issued in March 2015, the 
original FAR rule did not include a definition of “recruitment fees.”  The Government 
Accountability Office (GAO) noted that without a clear definition, agencies would face 
challenges enforcing the prohibition and recommended a more precise definition of the term (see 
GAO-15-102).  

On December 20, 2018, Combating Trafficking in Persons – Definition of “Recruitment Fees” 
(FAR Case 2015-017) was issued to amend the definition of “recruitment fees” in FAR subpart 
22.17 and the associated clause at FAR 52.222–50.  The FAR definition is as follows:  

Recruitment fees means fees of any type, including charges, costs, assessments, or other financial 
obligations, that are associated with the recruiting process, regardless of the time, manner, or 
location of imposition or collection of the fee. 

(1) Recruitment fees include, but are not limited to, the following fees (when they are
associated with the recruiting process) for—
(i) Soliciting, identifying, considering, interviewing, referring, retaining, transferring,

selecting, training, providing orientation to, skills testing, recommending, or placing
employees or potential employees; 
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(ii) Advertising;
(iii) Obtaining permanent or temporary labor certification, including any associated fees;
(iv) Processing applications and petitions;
(v) Acquiring visas, including any associated fees;
(vi) Acquiring photographs and identity or immigration documents, such as passports,

including any associated fees;
(vii) Accessing the job opportunity, including required medical examinations and

immunizations; background, reference, and security clearance checks and
examinations; and additional certifications;

(viii) An employer's recruiters, agents or attorneys, or other notary or legal fees;
(ix) Language interpretation or translation, arranging for or accompanying on travel, or

providing other advice to employees or potential employees;
(x) Government-mandated fees, such as border crossing fees, levies, or worker welfare

funds;
(xi) Transportation and subsistence costs—

(A) While in transit, including, but not limited to, airfare or costs of other modes of
transportation, terminal fees, and travel taxes associated with travel from the
country of origin to the country of performance and the return journey upon the
end of employment; and

(B) From the airport or disembarkation point to the worksite;
(xii) Security deposits, bonds, and insurance; and
(xiii) Equipment charges.

(2) A recruitment fee, as described in the introductory text of this definition, is a recruitment
fee, regardless of whether the payment is—
(i) Paid in property or money;
(ii) Deducted from wages;
(iii) Paid back in wage or benefit concessions;
(iv) Paid back as a kickback, bribe, in-kind payment, free labor, tip, or tribute; or
(v) Collected by an employer or a third party, whether licensed or unlicensed, including,

but not limited to—
(A) Agents;
(B) Labor brokers;
(C) Recruiters;
(D) Staffing firms (including private employment and placement firms);
(E) Subsidiaries/affiliates of the employer;
(F) Any agent or employee of such entities; and
(G) Subcontractors at all tiers.

5. CONTRACTING OFFICER RESPONSIBILITIES & BEST PRACTICES:

A. COs should read and become familiar with all of the requirements relating to Trafficking
in Persons, particularly FAR clause 52.222-50 and provision 52.222-56.  For the 2018
FAR rule see: https://www.govinfo.gov/content/pkg/FR-2018-12-20/pdf/2018-27541.pdf.
For the 2015 FAR rule see:  https://www.govinfo.gov/content/pkg/FR-2015-01-
29/pdf/2015-01524.pdf.
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The first part of each of the Federal Register documents could be helpful to COs as it 
contains a summary of all the public comments that were received regarding the rules, as 
well as the responses from the FAR Council.  Many questions regarding the 
implementation of the rules may already be covered in the responses to the public 
comments.  

B. COs must ensure that FAR clause 52.222-50 (dated January 2019) is included in all new
solicitations and contracts.

C. COs must ensure that the FAR provision 52.222-56 Certification Regarding Trafficking
in Persons Compliance Plan (dated March 2015) is included in any solicitation if it is
possible that at least $500,000 of the value of the contract may be performed outside the
United States.  (Note: The provision is not required if the acquisition is entirely for
commercially available off-the-shelf items.)

D. COs must consider the likelihood that the contract or subcontract will involve services or
supplies susceptible to trafficking in persons, and the number of non-U.S. citizens
expected to be employed, when deciding whether to make it a contractual requirement
that the contractor provide its employees with written work documents (see FAR clause
52.222-50(b)(9)).

E. Prior to awarding a contract where at least $500,000 of the value of the contract may be
performed outside the United States, COs must ensure that the apparent successful
offeror has provided the CO the required “Certification Regarding Trafficking in Persons
Compliance Plan,” certification pursuant to FAR 52.222-56.

During contract performance, the contractor must also submit to the CO, annual re-
certifications regarding its compliance plan.  COs should develop a method of tracking to
ensure receipt of these annual re-certifications.

Note that the 52.222-56 provision does not contain a signature or date block at the end.
Therefore if the apparent successful offeror does not submit a separate signed and dated
certification to the CO, as described in 52.222-56, but instead, presents the CO with a
copy of the 52.222-56 provision, the CO must require that the apparent successful offeror
actually sign and date the 52.222-56 provision.  Alternatively, COs may use the template
attached to this PEB (Attachment 1).  The CO must file the signed and dated
certification/s in the contract file.

F. If a trafficking compliance plan is required, the contractor need only submit the plan to
the CO “upon request.”  It is at the CO’s discretion as to when, and under what
circumstances, the contractor must submit the compliance plan.  COs should consider the
size and complexity of the contract and nature and scope of its activities, including the
number of non-U.S. citizens expected to be employed and the risk that the contract or
subcontract will involve services or supplies susceptible to trafficking, when determining
that a contractor must submit a compliance plan.
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G. When conducting the post award briefings, COs are strongly encouraged to discuss with
the contractor the trafficking prohibitions, requirements, and Government remedies
described in the trafficking clause 52.222-50.  The CO should also highlight that the
contractor must:

o Immediately report and disclose to both the CO and IG any credible information it
receives from any source that alleges a trafficking violation;

o Provide timely and complete responses to the Government’s requests for documents;
o Cooperate fully in providing reasonable access to facilities and staff to allow

responsible Federal agencies to conduct audits or investigations relating to trafficking
violations;

o Protect all employees suspected of being victims or witnesses to prohibited activities;
o Post the “relevant contents of the compliance plan” at the workplace and on the

contractor’s website (if one is maintained).  If that posting is not practicable, the
contractor must provide that info in writing to each worker.

In addition, for those contracts where at least $500,000 of the value of the contract is 
performed outside the United States, COs should also discuss the trafficking compliance 
plan requirements and the requirement for the contractor to provide the CO with annual 
re-certifications regarding its compliance plan.  COs are encouraged to document their 
contract files to reflect this discussion. 

H. Processing of Alleged Trafficking Violations.  Per FAR 22.1704(b), upon receipt of
credible information from any source regarding a trafficking violation, the CO must
promptly notify both the IG and the debarring and suspending official.   In addition, as a
matter of policy, the CO must also, at that time, consult with the USAID Labor
Compliance Advisor, Deborah Broderick, at lca@usaid.gov.  “If appropriate,” the CO
may also notify law enforcement officials with jurisdiction over the alleged offense.   At
that time, the CO “may” also direct the contractor to take specific steps to abate the
alleged violation or enforce the requirements in its compliance plan.   The IG will
conduct an investigation of the alleged offense and then submit its written report to the
“head of the agency.”  Since the Director of M/OAA has been delegated “head of
agency” responsibilities with regard to the FAR, the IG will submit its report to the
M/OAA Director.

I. Upon receipt of the IG report that provides support for the allegations, an “authorized
agency official” will be responsible for expeditiously conducting an “administrative
proceeding,” allowing the contractor the opportunity to respond to the report.   After the
proceeding, the authorized agency official will make a final determination as to whether
the allegations are substantiated and will notify the M/OAA Director and/or CO.  The CO
must enter the substantiated violation into FAPIIS and must consider taking any of the
remedies specified in paragraph (e) of the 52.222-50 clause.  The CO may take into
account any mitigating or aggravating factors, per FAR 22.1704(d)
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6. ADDITIONAL RESOURCES

OMB recently published additional guidance to enhance the effectiveness of anti-trafficking 
requirements while helping contractors manage and reduce the burden associated with meeting 
these responsibilities. The following attachments contain additional anti-trafficking risk 
management best practices and mitigation considerations for acquisition staff to take into 
account when working with contractors to address their obligations. 

 Attachment A – Reviews the key responsibilities of FAR Subpart 22.17
 Attachment B – Highlights risk management best practices
 Attachment C – Describes mitigating factors that COs may consider in determining

appropriate remedies related to contractor compliance with the regulation
 Attachment D – Combating Trafficking in Persons FAQs developed during the

rulemaking process

7. EFFECTIVE DATE

This Bulletin is effective immediately and will remain in effect until cancelled by the 
Procurement Executive or otherwise rescinded  

    09/27/2019    /s/
Date Mark A. Walther  

Acting Senior Procurement Executive 
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Attachment 1 

“Certification Regarding Trafficking in Persons Compliance Plan”, pursuant to FAR 
52.222-56 

For the contract or portion (if any) of contract number          (insert contract number)   that (1) 
Is for supplies, other than commercially available off-the-shelf items, to be acquired outside the 
United States, or services to be performed outside the United States; and (2) Has an estimated 
value that exceeds $500,000,  I hereby certify that, (insert name of apparent successful 
Offeror/Contractor,  

1) Has implemented a compliance plan to prevent any prohibited activities identified in
paragraph (b) of the clause at 52.222-50, Combating Trafficking in Persons, and to monitor,
detect, and terminate the contract with a subcontractor engaging in prohibited activities identified
at paragraph (b) of the clause at 52.222-50, Combating Trafficking in Persons; and

(2) After having conducted due diligence, either— (i) To the best of the Offeror/Contractor’s
knowledge and belief, neither it nor any of its proposed agents, subcontractors, or their agents is
engaged in any such activities; or (ii) If abuses relating to any of the prohibited activities
identified in 52.222-50(b) have been found, the Offeror/Contractor or proposed subcontractor
has taken the appropriate remedial and referral actions.

The term ‘‘commercially available off the-shelf (COTS) item,’’ is defined in the clause of this 
solicitation/contract entitled ‘‘Combating Trafficking in Persons’’ (FAR clause 52.222-50) 

Signature:_____________________________

Date:_________________________________  



 

 
 
 

 

 

 

Attachment A 

Regulatory Revisions to FAR Subpart 22.17 

FAR Subpart 22.17 sets forth regulatory guidance to implement the improved safeguards called 
for by Title XVII of the NDAA for FY 2013, Ending Trafficking in Government Contracting, 
and E.O. 13627, Strengthening Protections Against Trafficking In Persons In Federal Contracts. 
These safeguards include (i) a number of express prohibitions on certain types of trafficking-
related activities (e.g., prohibition on charging employees recruitment fees; destroying, 
concealing, confiscating or otherwise denying access to identity or immigration documents) and 
(ii) risk management practices (e.g., an employee awareness program, a recruitment and wage
plan, a housing plan).

Specifically, in March 2015, revisions to FAR subpart 22.17 and the corresponding clause at 
52.222-50 relating to trafficking in persons in Federal contracts became effective for all new 
contract awards and for all new orders under existing Indefinite Delivery, Indefinite Quantity 
contracts. The revisions strengthen the longstanding ban against human trafficking by: 

i. Clearly identifying prohibited trafficking-related activities for all products and services.
Previously, there was only a general prohibition during the period of performance of a
contract on (1) engaging in human trafficking, (2) procuring commercial sex acts, and (3)
using forced labor. Under the revisions to the FAR, the following trafficking-related
activities are also expressly prohibited:

• Destroying, concealing, confiscating, or otherwise denying access by an employee to
his or her identity or immigration documents;

• Charging employees recruitment fees; 1 

• Using misleading or fraudulent recruitment practices;

• Providing or arranging housing that fails to meet the host country housing and safety
standards, if housing is provided;

• Failing to provide return transportation costs upon the end of employment, except in
special cases;

• Using recruiters that do not comply with local labor laws in the country where the
recruitment takes place; and

• Failing to provide an employment contract, recruitment agreement, or other required
work document in writing, if required by law or contract.2 

1 A definition of “Recruitment Fees” was added to FAR 22.1702 (and relevant clauses) on January 22, 
2019. See 83 FR 65466. 
2 FAR 52.222-50(b). 

https://www.federalregister.gov/documents/2018/12/20/2018-27541/federal-acquisition-regulation-combating-trafficking-in-persons-definition-of-recruitment-fees


 

 

 

 

ii. Imposing additional requirements on contractors regarding their own employees. Under
the FAR revisions, contractors are required to:

• Inform their employees of prohibited activities and the consequences for
violations;3 and

• Take appropriate action against employees, agents, or subcontractors that violate
prohibitions;4 

iii. Requiring contractors to notify contracting officers and the agency Inspector General of
any credible information they receive from any sources alleging a violation of the anti-
trafficking prohibitions, and any actions taken in response, and to provide reasonable
access to facilities and staff to allow audits, investigations, and/or other actions to
ascertain compliance;5 

iv. Imposing a number of additional responsibilities for any portion of a contract or
subcontract in excess of $500,000 performed outside the United States that involves
the acquisition of non-commercial off-the-shelf goods or the performance of services:

• Contractors must develop a compliance plan that includes:

(a) an employee awareness program about trafficking in persons policies,
prohibited activities, and remedies when violations occur;

(b) a process for employees to report violations without fear of retaliation;
(c) a recruitment and wage plan that only permits the use of recruitment
companies with trained employees, prohibits charging recruitment
fees, and ensures that wages meet host-country requirements or
explains any variance;

(d) a housing plan that ensures the housing meets host country housing
and safety standards; and

(e) procedures to place the same requirements on subcontractors at any
tier.6 

The compliance plan must be appropriate for the nature and scope of activities 
they are performing as well as the size and complexity of their contracts. 

• Contractors must certify before contract award and annually thereafter that they
have developed and implemented compliance plans.7 A contractor must also
include as part of the certification that it has conducted due diligence and that (1)

3 FAR 52.222-50(c)(1). 
4 FAR 52.222-50(c)(2). 
5 FAR 52.222-50(d) and (g). 
6 FAR 52.222-50(h). 
7 FAR 52.222-50(h). 
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to the best of the contractor’s knowledge or belief, neither it, nor its agents or 
subcontractors, has engaged in any of the prohibited practices, or (2) if any 
violations have been found, the contractor has taken the appropriate remedial and 
referral actions. 

• Prime contractors must include the substance of clause 52.222-50 in all portions
of a subcontracts in excess of $500,000 performed outside the United States that
involve the provision of acquisition of non-commercial off-the-shelf goods or the
performance of services.
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Attachment B 
Anti-Trafficking Risk Management Best Practices 

The Procurement and Supply Chains Committee of the Senior Policy Operating Group of 
the President’s Interagency Task Force to Monitor and Combat Trafficking in Persons (“the 
SPOG Committee”) has identified a number of risk management best practices. Many of these 
practices are discussed in the Responsible Sourcing Tool website (responsiblesourcingtool.org), 
designed to assist Federal contractors, in identifying human trafficking or trafficking-related 
activities in their supply chains and developing effective management systems to prevent and 
mitigate these activities.8 Some of the practices focus on actions a contractor may take internally 
while others address actions a contractor may take to protect its supply chain. 

Contracting officers will periodically need to evaluate the quality of a contractor’s anti-
trafficking efforts. For example, an evaluation may be required where (i) a contractor reports a 
human trafficking incident under an ongoing contract and the contracting officer is trying to 
determine if the contractor’s actions were sufficient (as explained in Attachment C),9 (ii) the 
agency is planning an acquisition in an environment that is at high risk of trafficking (e.g., the 
agency is aware that the work it is acquiring is at a heightened risk of trafficking and the agency 
must evaluate prospective offerors’ safeguards), or (iii) the agency is evaluating past 
performance information on compliance for contracts where the risk of trafficking was 
significant. The best practices list, which describes safeguards that have been recognized by 
agency anti-trafficking experts, industry associations, and non-governmental organizations for 
their effectiveness in helping to prevent or mitigate trafficking risks, is intended to give 
contracting officers a fuller understanding of the types of actions that a contractor with an 
effective anti-trafficking program might take to meet its responsibilities under the FAR. The list 
is meant to be illustrative, not exhaustive, and is not intended to represent a compliance floor or 
to augment or otherwise change existing regulatory requirements. 

8 The tool enables Federal contractors and other entities to visualize human trafficking risks by location, 
industry sector, and commodity. Additionally, it includes resources such a model compliance plan, a 
sample code of conduct, a supplier/subcontractor self-assessment questionnaire, and criteria to select and 
monitor labor recruiters. Another resource is a NGO research report, funded by the Department of State, 
titled “Strengthening Protections Against Trafficking Persons in Federal and Corporate Supply Chains” 
which covers commodities and industry sectors at increased risk for trafficking or trafficking-related 
activities. 
9 FAR 52.222-50(f). 

11 

http://www.responsiblesourcingtool.org/
http://verite.org/wp-content/uploads/2016/11/JTIP-Verite-ExecutiveOrder_13627.pdf


1. Contractor’s internal steps

Accountable official 
The FAR 
Requires: 

The FAR does not require an accountable official for trafficking issues. 

Best Practice: To create appropriate accountability and to highlight the importance of 
anti-trafficking efforts, the contractor has identified an internal position 
and individual to be responsible for compliance plan implementation (if a 
plan is required, or if the contractor chooses to create a compliance plan), 
including risk prioritization. The designated position has the necessary 
authority to ensure compliance at all levels of the company and 
throughout the supply chain, and should be able to ensure the accuracy of 
its certification to the government.10

Code of conduct and policies around trafficking 
The FAR 
Requires: 

The FAR does not require a code of conduct and policies around 
trafficking. 

Best Practice: The contractor has reviewed its internal practices, including its 
recruitment processes,11 for preventing any fraudulent recruitment or 
coercive treatment of workers from occurring at any level of the 
organization. As part of this review, the contractor developed or adopted 
an appropriate code of conduct and/or corporate policies on trafficking in 
persons, covering such issues as: hiring recruiters and conducting 
recruitment, disciplinary processes for employees that commit violations, 
otherwise ensuring that no prohibited activity takes place, and complying 
with host country employment law and housing standards (if housing is 
provided). The code of conduct is revisited on a set schedule, with 
senior-level approval, and if possible, with external validation. 

Regular review of mechanisms to deter trafficking 
The FAR 
Requires: 

A compliance plan when the value of a contract’s overseas12 work is 
expected to exceed $500,000 for services or non-Commercially 
Available Off-the-Shelf (COTS) supplies. The plan is appropriate to the 
size and complexity of the contract and to the nature and scope of the 
activities to be performed. 

Best Practice: The contractor continuously reviews the plan (recognizing it may be 
tailored for many contracts over a period of time) and makes revisions 
and updates whenever necessary, including to employee awareness and 
reporting programs, based on best practices and lessons learned. 
Revisions are reviewed at a senior level and, if possible, with external 
validation. 

10As specified in FAR 52.222-50(h)(5) and 52.222-56. For additional information see Attachment A.
11 ResponsibleSourcingTool.org contains helpful guidance on due diligence when screening recruiters. 
12 Supplies acquired outside the United States or services to be performed outside the United States. 

12 

http://www.responsiblesourcingtool.org/


2. Contractor’s external steps

Impactful due diligence to maximize effectiveness 
The FAR 
Requires: 

That contractors certify that they have conducted due diligence and 
found no violations or taken appropriate remedial and referral actions 
with respect to with their agents, subcontractors, or subcontractor agents 
when the value of overseas work is expected to exceed $500,000 for 
services or non-COTS supplies. 

Best Practice: The contractor has taken steps to prioritize risk assessment. High-risk 
portions of the contractor’s supply chain have been identified (including 
contractors and/or subcontractors who use labor agents/recruiters), or the 
contractor has plans in place to do so (e.g., through third-party audits, 
external consultants or experts, or other mechanisms).13 The contractor 
also works with suppliers to implement information reporting processes 
for high-risk sites, such as through self-audit reports and supplier-
conducted employee surveys. 

Corrective actions 
The FAR 
Requires: 

That contractors takes appropriate remedial action to the extent required 
when a trafficking violation is identified. 

Best Practice: The contractor has developed targeted action plans that include industry 
and other broadly demonstrated best practices for addressing violations 
that are identified in its supply chain. For example, where termination of 
a contract is necessary, the placement and treatment of its workers is 
considered and addressed. In addition, it monitors progress through 
contractor follow-up audits for sites identified as being out of compliance 
(e.g. ensures recruitment fees have been refunded to workers; employees 
have been given secure accessible storage solutions for their identity 
documents). 

Engagement with subcontractors 
The FAR 
Requires: 

A flowdown of clause 52.222-50 to subcontractors. The clause does not 
require a code of conduct and only requires an awareness program as a 
component of a compliance plan when the value of the overseas work is 
expected to exceed $500,000 for services or non-COTS supplies 

Best Practice: The contractor has ensured its subcontractors have their own codes of 
conduct or flow down the code developed/adopted by the prime 
contractor. These are accompanied by direct engagement with 
subcontractors to ensure that they fully understand their obligations. 

13 Tools that could be used in such risk assessments include the U.S. Department of Labor’s List of Goods 
Produced by Child Labor or Forced Labor and the U.S. Department of State’s annual Trafficking in 
Persons (TIP) Report. 

13 

https://www.dol.gov/ilab/reports/child-labor/list-of-goods/
https://www.dol.gov/ilab/reports/child-labor/list-of-goods/
https://www.state.gov/j/tip/rls/tiprpt/
https://www.state.gov/j/tip/rls/tiprpt/


Subcontractor compliance reviews 
The FAR 
Requires: 

The FAR does not require compliance reviews. 

Best Practice: The contractor has implemented appropriate auditing processes to assess 
subcontractor compliance with its code of conduct/policy, particularly 
for suppliers identified as high risk, including unannounced audits as 
appropriate. These audits include, among other considerations, whether 
its subcontractors: (i) are directly hiring, (ii) are using licensed recruiters, 
or using additional scrutiny in countries where there are known 
trafficking risks and/or recruiters are unregulated, (iii) have effective 
reporting and whistleblowing mechanisms, and (iv) have copies of their 
signed contracts in a language the worker understands. Audit processes 
are validated externally. 

14 



 

 

Attachment C 
Mitigating Factors 

If trafficking issues arise during the performance of a contract, FAR 52.222-50(f) 
instructs contracting officers to take into account mitigating factors in determining remedies. 
Mitigating factors are designed to strike a balance between the effectiveness and reasonableness 
of the contractor’s actions. This balanced approach should help ensure achievement of the 
desired goals of the regulation without imposing unmanageable regulatory burdens or 
expectations on the contract community. 

Accordingly, in reviewing whether a contractor has complied with its anti-trafficking 
responsibilities, the contracting agency should consider the mitigating factors described in the 
FAR14 as well as whether the contractor adopted any of the best practices described in 
Attachment B or other suitable practices. 

In addition if a trafficking violation has been reported, the contracting officer should 
consider: 

• whether the contractor:

o became aware of the violation because of an effective monitoring program and/or
reporting mechanism;

o had risk mitigation tools in place at the time an incident arose, such as a current
compliance plan or awareness plan that the contractor was following at the time of the
incident, 15 or other risk-mitigation best practices;

o notified to the U.S. government immediately of any violations;16

o abated a violation when directed to do so by the contracting officer;
o cooperated with investigations;
o is a new or experienced Federal contractor; and
o has a particularly lengthy or complex supply chain.

• whether the reported information involves:

o an isolated incident or is part of a systemic pattern of violations; or
o an incident that is minor in nature or is significant and shows a basic disregard for
anti-trafficking requirements.

14 See FAR 52.222-50(f). 
15 Entities need not develop a plan specifically for each contract with overseas work that meets the 
threshold, as long as it otherwise has a plan in place that is suitable to address the nature and scope of 
activities to be performed and the size and complexity of its contract work. 
16 See FAR 52.222-50(d). 
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Attachment D 

Working with the Regulatory Changes to FAR Subpart 22.17 
Combating Trafficking in Persons 

Questions and Answers 

The following questions and answers have been developed in response to issues that were 
identified during outreach on the final FAR rule to implement E.O. 13627 and Title XVII of the 
NDAA for FY 2013, Ending Trafficking in Government Contracting. 

Contractor risk mitigation 

1. When considering a contractor’s efforts to meet its anti-trafficking responsibilities,
what considerations will contracting officers take into account, especially for
contractors with complex and multi-tiered supply chains?

The FAR rule lays out the requirements, while the guidance developed by the SPOG
Procurement and Supply Chains Committee lays out mitigating and aggravating factors that
will be carefully considered in determining the adequacy of the contractor’s actions should
violations be identified. These factors include:

• whether the contractor:

o worked with subcontractor to appropriately remediate identified issues;
o took remedial steps on its own (such as to provide reparation to victims where the
company has caused or contributed to the impacts) or abated a violation when
directed to do so by the contracting officer;

o became aware of the violation because of an effective monitoring program and/or
reporting mechanism had risk mitigation tools in place at the time an incident arose,
such as a current compliance plan or awareness plan and was following the plan at the
time of the incident;17

o notified to the U.S. government immediately of any incidents;18

o abated a violation when directed to do so by the contracting officer;
o cooperated with investigations;
o took logically sequenced and managed steps to increase its understanding of the
supply chain; and

o is a new or experienced Federal contractor.

17 Entities need not develop a plan specifically for each contract with overseas work that meets the 
threshold, as long as it otherwise has a plan in place that is suitable to address the nature and scope of 
activities to be performed and the size and complexity of its contract work. 
18 See  FAR 52.222-50(d). 
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 • whether a reported violation:

o is an isolated incident or part of a systemic pattern; or
o is minor in nature or is significant and shows a basic disregard for anti-trafficking
requirements.

2. Isn’t a contractor better off having a less robust plan and accompanying management
structure to reduce its exposure to liability?

No. A contractor that is working to implement a compliance plan and awareness program,
and that identifies violations as a result of such actions, will be viewed more favorably when
mitigating factors are considered than will a contractor that fails to identify these violations
because it has made no meaningful effort to implement internal controls that could enable it
to uncover trafficking, and has instead either negligently failed to implement controls or
made a management decision to treat human trafficking as a cost of doing business.

3. What steps should a contractor take if it does not perform any work overseas?

While contractors that only work domestically are not required to develop or submit a
compliance plan, they are still subject to the rule’s prohibitions and many of its requirements.
As such, domestic contractors are strongly encouraged to develop procedures and controls
consistent with the best practices identified in Attachment B, which will help ensure that they
are meeting their obligations under the requirements, and may act as a mitigating factor if a
violation occurs.

Other issues 

4. Are contractors required to furnish copies of their compliance plans to agencies?

In accordance with FAR 52.220-50(h), a contractor must be prepared to furnish a copy of its
compliance plan to the contracting officer. This may be required when there is an incident or
in some cases, at the agency’s discretion, where an acquisition involves high risk and the
agency wants to evaluate the contractor’s risk mitigation.

5. When should contracting officers expect to be informed of violations?

Contractors are required to report “credible information” that a violation of the prohibitions
outlined in FAR 52.222-50(b) has occurred, along with any actions taken against the
employee, subcontractor, subcontractor employee, or its agent to remedy the violation. The
preamble to the FAR rule notes that the rule does not define the term “credible information”
but explains that the term refers to believable information received from any source.
Agencies should encourage their contractors to remediate issues that fall outside the scope of
FAR 52.222-50(b), and as circumstances warrant, to report to law enforcement and/or call an
appropriate local NGO or hotline with any information about the violation.
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6. What steps are taken after a contracting officer receives credible information?

As set out in FAR 52-222.50, when a contracting officer receives credible information that
the contractor or its agents or employees have violated the FAR trafficking requirements, the
contracting officer must promptly notify the agency Inspector General, the agency debarring
and suspending official, and law enforcement officials if appropriate, and can direct the
contractor to take specific steps to abate the violation. After receipt of a report from the
cognizant agency Inspector General, the authorized agency official conducts an
administrative hearing and the contractor has the opportunity to respond to the allegations.

If there is a determination by the Inspector General that allegations of a trafficking in persons
violation are substantiated or if the contracting officer finds that the contractor has failed to
comply with the procedural requirements in the regulations such as notification, the
contracting officer will determine if a contract remedy is appropriate, taking into account the
appropriate mitigating and aggravating factors set forth in the FAR and the Anti-Trafficking
Risk Management Best Practices guidance developed by the SPOG Procurement and Supply
Chains Committee.19

7. How does the $500,000 dollar ‘flowdown’ threshold operate in practice?

The contracting officer is responsible for ensuring that the certification clause is included in
contracts where the value of the overseas work is expected to exceed $500,000 for services or
non-COTS supplies. The contractor is responsible for flowing down the requirements to its
subcontractors and suppliers when the portion of work to be performed overseas exceeds
$500,000 for services or non-COTS supplies.

8. How does the “portions of work” qualifier affect contractor obligations to develop a
compliance plan and to certify?

Under FAR 52.222-56(b)— 

The apparent successful Offeror shall submit, prior to award, a 
certification, as specified in paragraph (c) of this provision for the portion 
(if any) of the contract that— 

19 Remedies may include: (1) Requiring the Contractor to remove a Contractor employee or employees 
from the performance of the contract; (2) Requiring the Contractor to terminate a subcontract; (3) 
Suspension of contract payments until the Contractor has taken appropriate remedial action; (4) Loss of 
award fee, consistent with the award fee plan, for the performance period in which the government 
determined Contractor non-compliance; (5) Declining to exercise available options under the contract; (6) 
Termination of the contract for default or cause, in accordance with the termination clause of the contract; 
or (7) Suspension or debarment. In addition, other remedies available to the government may be 
exercised. 
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(1) Is for supplies, other than commercially available off-the-shelf
items, to be acquired outside the United States, or services to be
performed outside the United States; and (2) Has an estimated value
that exceeds $500,000.

Under FAR 52.222-50(h)(1)— 

[The compliance plan requirements apply] to any portion of the contract 
that— 

(1) Is for supplies, other than commercially available off-the-shelf
items, acquired outside the United States, or services to be
performed outside the United States; and (2) Has an estimated value
that exceeds $500,000.

FAR 52.222-50(h)(2) also ties the nature of the compliance plan to the size and 
complexity of the particular contract, and to the nature and scope of the activities to be 
performed for the government. The certification and compliance plan requirements are 
therefore limited to just the portion of work performed overseas. The regulations do not 
obligate the contractor to develop a compliance plan for the entire company or to certify 
that the plan has such a broad scope. However, it may be difficult or impractical for 
contractors with multiple government contracts to develop multiple plans. Contractors 
are therefore encouraged to develop corporate-wide compliance plans, which may be 
further tailored for the individual contract. 

9. What if a contractor identifies a reportable incident in its supply chains that affects
multiple contracts (e.g., a component part manufacturer was using forced labor, and
the contractor used the component part in a variety of goods sold to the government)?
Does the contractor have a responsibility to trace the component back to every end-
product sold to the government, and to notify the individual agency contracting officers
who procured that part?

Under the circumstance where the contractor believes that a violation has occurred which
affects multiple contracts, and it is impractical to trace the violation back to a particular
contract, the contractor must inform the agency for the contract with the highest dollar value.
See FAR 52.222-50(d)(2).

10. In cases where contractors have multiple contracts with the government, must the
contractor provide individual certifications to each contracting officer on a
transactional basis?

Yes. As the certification is directly related to the particular contract being performed,
contractors must provide individual certifications on a per-transaction basis.
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